
Report 
on an investigation into 
complaint no  12 010 181
against the London Borough of Merton

3 September 2013

The Oaks No2 Westwood Way Westwood Business Park Coventry CV4 8JB



 

Investigation into complaint no 12 010 181
against London Borough of Merton

Table of Contents Page
Report summary 1
Introduction 2
Legal and administrative background 2
Investigation 4
Key Facts 4

The Council’s comments on the complaint 5
The Care Provider’s comments on the complaint 5

Conclusions 6
Finding

7
Remedy 7

The Local Government Act 1974, section 30(3) generally requires me to report 
without naming or identifying the complainant or other individuals. The personal 
names used in this report are therefore not the real names.

Key to names used
Mrs A   The complainant 
Mrs B   Mrs A’s mother, the person affected
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Report summary

Adult Social Care – Council charging

Mrs B needed residential care when she was discharged from hospital in October 
2010. The Council provided her daughter, Mrs A, with a list of care homes which 
accepted the Council’s funding rates.  Mrs A identified a suitable home, Sutton Court 
Care Centre operated by Hydefall Limited (“Sutton Court”) and the Council arranged a 
placement. 

Sutton Court arranged separately with Mrs A to recover the full private cost of the 
placement. Mrs A was not aware at the time that she should not be paying a top-up fee 
as the contract for the placement was between the Council and the care provider. 

Finding

Maladministration causing injustice.

Recommended remedy

The Ombudsman found maladministration because the Council arranged the 
placement for Mrs B and the contract for care was between the Council and Sutton 
Court.  The law says that the actions of the care provider in carrying out these 
arrangements shall be treated as actions of or on behalf of the Council.

The Council disagrees with the Ombudsman’s recommendations and says it cannot be 
responsible for actions taken by Sutton Court outside the scope of the contract. Sutton 
Court misunderstands the basis of the arrangement and what it was entitled to charge.

The Ombudsman recommends the Council should;

a. reimburse Mrs B the money paid directly to Sutton Court in top up charges 
and seek to recover the amount directly from the care provider.  I note that 
the Council and the care provider have agreed to work with each other to 
facilitate reimbursement;

b. ensure all parties it contracts with to provide care on its behalf are aware it 
cannot charge extra fees for the same care directly to the service user or 
their family members;

c. report back to my office within three months on the action it has taken 
under both points.
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Introduction

1. Mrs B needed residential nursing care following discharge from hospital on         
20 October 2010. Mrs A, her daughter, told the Council of her preferred care 
home, Sutton Court Care Centre (operated by Hydefall Limited, which I shall call 
“Sutton Court” in the rest of this report).  The Council arranged for Mrs B to be 
placed there. The Council, Mrs A on behalf of her mother and Sutton Court 
agreed and signed a contract in October 2010.  At the time it was not known what 
Mrs B’s financial contribution to her care fees would be, as she jointly owned a 
property with Mrs A. In May 2011 the Council decided that the property would be 
permanently disregarded from the financial assessment. 

2. On 1 January 2011 Mrs A received an invoice from Sutton Court for £1374.48.  
This was for the difference between what the Council was paying for Mrs B’s care 
each week, £585.46, and the home’s private rate of £700 a week.   Sutton Court 
set up a separate arrangement with Mrs A at a rate of £650 instead of £700 each 
week from 1 July 2011.  

3. The Council wrote to Mrs B in January 2011 and to Mrs A in June 2011 advising 
what Mrs B’s contribution to care would be.  Mrs A contacted the Council, as she 
thought she had been paying the contribution directly to Sutton Court.

4. The Council wrote to Sutton Court in March 2012 apologising for the delay in 
reminding it that Mrs B was not self funding her care. It explained the service 
agreement was between the Council, Sutton Court, and Mrs B, and made in 
October 2010 at an agreed rate of £585.46.  It acknowledged the document 
signed by Mrs A and the care provider dated 1 July 2011.  The letter explains it 
had advised Mrs A to stop paying additional top-up charges with effect from the 
end of December 2011. It said the arrangement between Sutton Court and Mrs A 
was not valid because the Council was responsible for funding the placement. 

5. Mrs A’s complaint is that Mrs B should not have been charged a top-up amount 
directly by Sutton Court, as her savings were below the threshold for contribution 
to residential care.  

Legal and administrative background

6. The Ombudsman investigates complaints of fault where someone says it has 
caused them injustice. If the Ombudsman finds fault but no injustice, she will not 
ask a Council to provide a remedy. If she finds both fault and injustice, she may 
ask for a remedy. (Local Government Act 1974, Part 3, sections 26(1) and 26A(1)

7. The Ombudsman has power to investigate complaints about the actions of social 
care providers in cases where social care is privately arranged and funded. But 
she may not investigate a complaint against a social care provider if the 
complaint is about a matter which can be investigated against a local authority 
under Part 3 of the Act. (Local Government Act 1974, Part 3A, and Schedule 5A)
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8. The law says local authorities shall, in the exercise of their social services 
functions, including the exercise of any discretion conferred by any relevant 
enactment, act under the general guidance of the Secretary of State.  (Local 
Authority Social Service Act 1970, section 7)

9. The Secretary of State has issued guidance to councils on charging for 
residential care which makes it clear the Council is wholly responsible to a care 
provider for the full amount of the contracted fee, even if a service user makes 
payment of his or her contribution direct to the care provider. (Department for Health 
- Charging for Residential Accommodation Guidelines (CRAG))

10. The authority’s function relevant to this case is to make arrangements to provide 
residential accommodation for persons aged 18 or over who, by reason of age, 
illness, disability or any other circumstances are in need of care and attention 
which is not otherwise available to them. An arrangement under this function may 
be made with a private care provider. (National Assistance Act 1948,sections 21 and 
26)  

11. Where an authority to which Part 3 of the 1974 Act applies exercise a function 
entirely or partly by means of an arrangement with another person, action taken 
by or on behalf of the other person in carrying out the arrangement shall be 
treated as action taken;

a. on behalf of the authority, and

b. in the exercise of the authority’s function

(Local Government Act 1974, section 25(6) and (7))

12. In issuing a report the Ombudsman shall not normally mention the name of any 
person or include particulars which are likely to identify any person and can be 
omitted without impairing the effectiveness of the report. However, the 
Ombudsman has power to decide it is necessary to mention the name of a 
person or include relevant particulars, after taking account of the public interest 
as well as the interests of the complainant and of other persons. (Local Government 
Act 1974, section 30(3)) 

13. With regard to the public interest, identifying a residential care home where a 
loved one is to reside is a complicated and emotive issue of which some 
members of the public have limited knowledge and experience.  Any information, 
in this case around the issues of funding, that enables members of the public to 
make an informed choice when identifying care provision, should be made 
available.  It is not acceptable for care providers to act as this one did, and it has 
clearly not yet accepted where it is at fault.

14. I have considered whether it is necessary in the circumstances of this case to 
mention the name of the care provider which could, in turn, identify others.  I have 
taken into account that the complainant has no objection to the care home being 
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named. I have concluded in all the circumstances that, on balance, it is in the 
public interest to include the name of the care provider in this report.

Investigation

15. As part of the investigation an officer of the Commission has;

a.  discussed the complaint with Mrs A and considered the documents she    
provided;

b. made formal enquiries of the Council and considered the documents it provided;

c. shared the contents of my provisional findings with the complainant, Council and 
Sutton Court, the care provider, and considered their responses. 

Key Facts

16. Mrs A advised the Council on 15 October 2010 that she was looking into 
residential nursing care for her mother.  A multi-disciplinary needs assessment 
completed on 19 October 2010 showed that Mrs B required nursing care 
following discharge from hospital.  

17. The Council provided Mrs A with the details of current vacancies in nursing 
homes which accepted the Council’s usual funding levels, including Sutton Court. 

18. Mrs A told the Council that her mother’s savings were below the threshold for 
fully self-funded care, but they jointly owned the house where her mother lived 
prior to going into hospital.

19. The Council arranged a nursing care placement with Sutton Court and agreed to 
pay £476.76 each week for the placement. The NHS would provide £108.70 
nursing care contribution, bringing the total to £585.46 per week.  The Individual 
Service Agreement (ISA) signed on 20 October 2010 by Mrs A, Mrs B, Sutton 
Court and a representative of the Council refers to the need for a client 
contribution assessment. 

20. A financial assessment in November 2010 refers to Mrs B as being assessed to 
contribute £237.80 a week with effect from 20 October 2010, £166.40 from 16 
November 2010 and the full cost from 12 January 2011. That would assume Mrs 
B’s property share had a capital value above the threshold, and that she should 
be expected to pay the full cost.

21. The Council received legal advice that it was difficult to ascertain a value of the 
property and it should be disregarded from Mrs B’s financial assessment.  
However, the property was being rented out and the Council was advised that 
25% of the rental income should be taken into consideration.   
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22. A financial assessment in June 2011 refers to Mrs B as being assessed to 
contribute £198.39 a week from 11 April 2011 and £260.97 from 27 April 2011. 
That assessment included some rental income from her property, but no capital 
value.

23. A financial assessment in May 2012 refers to Mrs B as being assessed to 
contribute £271.55 a week from 9 April 2012. 

24. Sutton Court invoiced Mrs A on 1 January 2011 for nursing care fees from             
20 October 2010 to 11 January 2011 at £700 a week.  It deducted the Council’s 
weekly rate of £585.46 which left £114.54 outstanding each week.  The total 
amount due for payment was £1374.48.  Mrs A says she was concerned about 
this bill.  She contacted the council’s assessment team and the hospital social 
worker who advised she should pay it.  I have not seen any evidence to show this 
advice was given.  However Sutton Court’s contract only entitled it to charge the 
Council.   

25. Mrs A was concerned that her mother’s savings were low.  Sutton Court wrote to 
her on 12 July 2011 enclosing copies of a revised contract at a new rate of 
£650.00 a week for Mrs B’s care with effect from 1 July 2011.  

26. A new contract was agreed and signed by the Council, Sutton Court and Mrs B 
on 
23 March 2012. The terms and conditions were the same as the initial contract 
agreed on 20 October 2010.  The Council would pay the agreed rate of £585.46 a 
week and invoice Mrs B for her contribution as assessed.  Mrs A says she has 
not paid any top up directly to the care provider since then.  

27. The Council wrote to Sutton Court on 1 March 2012.  The letter reminded the 
care provider that Mrs B was not self funding her care. The letter refers to the ISA 
agreed and signed by the Council, care provider and Mrs B dated 20 October 
2010, and that invoicing arrangements for the full cost of the care totalling 
£585.46 should be through the Council.  It acknowledges the top-up charged by 
the care provider and says it has advised Mrs B’s family to stop paying additional 
top up fees from the end of December 2011.  The letter reminded the care 
provider that the agreement for care costs is between the Council and care 
provider.

The Council’s comments on the complaint
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28. The Council accepts that Mrs B should never have been charged top up fees as 
the contract for care was always between the Council and Sutton Court.  It says 
the home acted outside of the scope of the contract and authorisation from the 
Council and was therefore, not acting on its behalf.  The Council says in these 
circumstances it cannot be held responsible for refunding monies paid directly to 
the home.  

The Care Provider’s comments on the complaint

29. The care provider says it has not acted wrongly, because, at the time of invoicing, 
Mrs A was subject to a 12 week disregard. It understood Mrs A had a home to 
sell and would be a privately funded client. It says the Council “does not accrue 
the debt arising between the quanta of the Council rate and the private rate and 
therefore the Home has to bill this direct”.  The provider has also referred to delay 
in the Council’s administration, uncertainty over the value of the house and when 
it might be sold, and maintains that the provider is entitled to charge the full 
private rate for part of the period covered by the complaint. 

Conclusions

30. Here, the Council is exercising its functions under the National Assistance Act 
1948, section 21, by means of an arrangement with a private care provider. The 
authority’s function, under section 21(1)(a), is to make arrangements to provide 
residential accommodation for persons aged 18 or over who, by reason of age, 
illness, disability or any other circumstances are in need of care and attention 
which is not otherwise available to them. Pursuant to section 26 of the Act, an 
arrangement under section 21 may be made with a private care provider.

31. By law, action taken by the provider in carrying out the arrangement shall be 
treated by the Ombudsman as action taken on behalf of the authority and in the 
exercise of the authority’s function. Invoicing the resident an illegal top up fee 
was action taken by Sutton Court in connection with the same services funded 
and arranged by the local authority. Whether or not the authority had permitted 
the top up fee is not relevant; the authority would not similarly permit bad care of 
its resident, but the Ombudsman might still hold it accountable by law. The top up 
fee did not relate to a separate arrangement nor was it in connection with 
separate services that fall outside those funded by the authority and so, by virtue 
of section 25(7) of the 1974 Act, the care provider’s action is deemed to be on 
behalf of the authority.

32. Further, the placement was wholly arranged (and funded) by the Council and 
thus falls under Part 3 of the Local Government Act 1974. There was clearly fault 
causing injustice. As the matter can fall within Part 3 of the 1974 Act, it is 
excluded from my jurisdiction under Part 3A (see Schedule 5A to the Act). So, I 
cannot investigate this complaint directly against the care provider. The resident 
cannot be left without a remedy, and I conclude it is for the Council to reimburse 
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the resident and pursue Sutton Court separately, through its contractual 
relationship, for a refund.

Sutton Court’s contract was between it and the Council.  Its understanding of the legal 
position and what it is entitled to charge is, however, clearly wrong. It is irrelevant 
whether the client is funding their own care, nor whether there is a property whose 
value is disregarded for twelve weeks.  There is only one contract for care provision, 
with the price of the care stated in it, which can be in existence at any one time.  So, 
the provider was not entitled to try to make any other arrangements for additional 
payment in respect of the same services.  

 

Finding 

33. For these reasons I find there has been maladministration by the Council causing 
injustice to Mrs B which requires the Council to provide a remedy.

Remedy 

34. In order to remedy the injustice, I recommend the Council should;

a. reimburse Mrs B the money paid directly to the care provider in top up 
charges and seek to recover the amount directly from Sutton Court. I note 
that the Council and the care provider have agreed to work with each other 
to facilitate reimbursement;

b. remind all providers with whom it arranges the provision of care services  
they cannot charge additional fees for the same services directly to the 
service user; and

c. report back to my office within three months on the action it has taken 
under 
both points.

Dr Jane Martin
Local Government Ombudsman
The Oaks No 2
Westwood Way
Westwood Business Park

Coventry
CV4 8JB

3 September 2013
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